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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 86, 97, 105 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Schwartzman (USP 3,410,645) in view of Lucht (WO 02/18222). 

Schwartzman discloses an applicator (24, fig. 1) comprising fixing means (whole 
portion of 18) for removably affixing the applicator to a neck (14) of a receptacle (12), 
the applicator including an assembly skirt with a free end and an annular sealing bead 
(see previous attachment) formed on an inside surface of the assembly skirt and 
spaced from the free end. Schwartzman fails to show the annular bead spaced from 
both free end of the assembly skirt and from said fixing means, wherein said fixing 
means being situated between the free end of the annular bead. Lucht discloses a 
screw type cap removably affixing to a neck of a receptacle (fig. 1 ) comprising an 
assembly skirt comprising a screw threaded means (3), a free end and a sealing bead 
(4, translated abstract line 10) formed on an inside surface of the assembly skirt, 
wherein the annular bead being spaced from both free end and the fixing means (see 
fig. 1) and the fixing means being situated between the free end and the annular bead 
(see fig. 1 ). It would have been obvious to one having an ordinary skill in the art at the 
time the invention was made to modify the annular bead and the fixing means of 
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Schwartman with the arrangement as taught by Lucht as an alternative way of fastening 
the device with the neck of the receptacle. 

Claims 58, 63, 77-83, 85, 98-103, 106 and 107 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Hulsch in view of Robbins (USP 6,523,720). 

With regard to claims 58, 63, 77, 100,106, 107, Hulsch discloses a kit (fig. 4) 
comprising a receptacle (11) having a body (10) containing a cosmetic (col. 1, line 24, 
Applicant is noted that toothpaste is considered as a cosmetic because it enhances the 
beauty of the teeth), a neck (12) having an opening (17) into the body, the neck having 
a first portion (15) having a first inside diameter (see fig. 2) and a first fixing means (16), 
a second portion (at 12) with a second fixing means (13) locating between the body and 
the first portion and having a second thread (13) and a second inside diameter, a 
shoulder (14) connecting the first portion to the second portion, an accessory (30) 
removably connection to the neck of the receptacle. Hulsch fails to show the second 
inside diameter being greater than the first inside diameter, the assembly skirt including 
a skirt fixing means coopeable with the second fixing means on the neck of the 
receptacle and a sealing surface that abuts the shoulder and being spaced from said 
skirt fixing means. Robbins discloses a receptacle (figs. 4-6) comprising a neck (at 50) 
having a first diameter with a first fixing means (44), a second diameter with a second 
fixing means (38), the second inside diameter being greater than the first inside 
diameter (see fig. 5, col. 4, lines 10-19), at least one accessory (22) removably fixing to 
the neck of the receptacle, the accessory including an assembly skirt (see fig. 5) having 
a skirt fixing means (see fig. 4) cooperable with the second fixing means (38) and a 
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sealing surface (63, fig. 5) that abuts a shoulder (see fig. 5) and is spaced apart from 
the skirt fixing means. It would have been obvious to one having an ordinary skill in the 
art at the time the invention was made to modify the receptacle with the associated 
accessory of Hulsch with the receptacle assembly as taught by Robbins as an 
alternative way of securely sealing the applicator to the neck of the receptacle. In regard 
to claim 78, it would have been obvious to one having an ordinary skill in the art at the 
time the invention was made to construct a snap fastening member to at least one of 
the fixing means, since such modifications is well known in the art. In regard to claims 
79-83, Hulsch discloses at least two accessories (20, 30), a first one including a cap 
(20) and a second one including an applicator (30) and wherein the two accessories 
each incorporating with the first and second portions of the neck. In regard to claim 85, 
it would have been an obvious matter of choice to modify the cosmetic of Hulsch with a 
substance for coloring hair, since such modification is well known in the art. In regard to 
claim 98, Hulsch shows the shoulder (14) having a planar annular surface (see fig. 4) 
extending outside the neck, the shoulder being perpendicular to the neck. In regard to 
claim 99, Hulsch shows both of the fixing means includes threads (see fig. 4). In regard 
to claim 101 , Hulsch in view of Robbins shows the receptacle being made of plastic 
(Robbins, col. 4, lines 7, 8). In regard to claim 102, Hulsch shows the accessory being 
removably fixing onto the neck of the receptacle by fastening only on the second fixing 
means (13) (see fig. 4). In regard to claim 103, Hulsch shows the threads inherently 
able screw fastening by turning in a same direction. 
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Claims 65-72, 74-76, 104 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hulsch in view Robbins as applied to claim 58 above, and further in view of Elmer 
et al (U.S. Pat. # 6,457,476). 

With regard to claims 64-68, Hulsch in view Robbins disclose a kit comprising all 
the claimed limitations in claims 58, as discussed above except for and a row of teeth 
including at least a pair of end teeth located at respective ends of the row, at least one 
of the teeth having at least one dispenser orifice, at least one dispenser orifice 
substantially limits dispensing of the contents other than between the teeth. As to claims 
70-72 and 74-75, Hulsch in view of Robbins et al also fail to show at least exterior of at 
least one tooth between the first and last teeth having a plurality of dispensing orifices, 
the plurality of orifices being positioned so as to oppose another one of the teeth and 
the applicator having at least six teeth, each including an orifice. Elmer et al discloses 
an applicator (20, figs. 2, 7) comprising one row of at least six teeth (fig. 2) being the 
same length, each tooth includes at least one orifice (62) being displaced from the free 
end of the tooth; Elmer et al also shows a pair of end teeth (fig. 2) having orifices (62, 
68) which faces others of the at least one row of teeth (fig. 7), at least one tooth (50) 
located between the pair of end teeth having a plurality of orifices (62, 68, fig. 7) on the 
exterior of the one tooth, the plurality of orifices being located on opposite sides of the 
one tooth (fig. 7). Elmer et al inherently shows at least one dispenser orifice (62, 68) 
substantially limits dispensing of cosmetic other than between the teeth. It would have 
been obvious to one having an ordinary skill in the art at the time the invention was 
made to employ the particular structures of the teeth as taught by Elmer et al as 
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discussed above into the applicator of Hulsch in view of Robbins in order to effectively 
deliver the liquid to the hair of the user. In regard to claim 69, it would have been 
obvious to one having an ordinary skill in the art at the time the invention was made to 
construct the end teeth with no dispensing orifices as an obvious matter of design 
choice for the known component. In regard to claim 76, it would have been obvious to 
one having an ordinary skill in the art at the time the invention was made to construct 
the applicator with molding, since it has been held to be within the general skill of a 
worker in the art to select a known material on the basis of its suitability for the intended 
use as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

Claim 73 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hulsch 
in view of Robbins and further in view of Elmer and further in view of Kirschenbaum (U. 
S. Pat. # 2,270,529). 

With regard to claim 73, Hulsch in view of Robbins and further in view of Elmer 
disclose a kit comprising all the claimed limitations in claim 65, as discussed above 
except for at least one tooth having a groove extending from a free end of the tooth to 
the at least one orifice. Kirschenbaum discloses a comb applicator (fig. 3) comprising at 
least one tooth (76) having at least one dispenser orifice (79) being displaced from the 
free end of the one of said teeth and at least one tooth having a groove (80) extending 
from a free end (78) of the tooth to the at least one orifice. It would have been obvious 
to one having an ordinary skill in the art at the time the invention was made to employ 
the particular structures of the teeth as taught by Kirschenbaum as discussed above 
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into the applicator of Hulsch in view of Robbins and further in view of Elmer in order to 
retard to rapid flow of the liquid down to the teeth. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robyn Doan whose telephone number is (571) 272- 
471 1 . The examiner can normally be reached on Mon-Fri 8:30-6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cris Rodriguez can be reached on (571) 272-4964. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Robyn Doan/ 

Primary Examiner, Art Unit 3732 



